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Third	  Party	  Liability:	  	  
Nontradi2onal	  Claims	  Against	  

Lawyers	  
	  

I.      FAIR DEBT COLLECTION ACT 

A.  Overview 

      1. The FDCPA imposes strict liability on “debt collectors” for certain 
 prohibited debt collection practices.  A debt collector who “fails to 
 comply with any [FDCPA] provision … with respect  to any person is 
 liable to such person” for “actual damages,”  costs, “a reasonable 
 attorney’s fee” and statutory “additional damages.”  15 U.S.C. § 1692k(a).   
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 2. Two substantive affirmative defenses, however, are expressly set forth 
 in the statute: 

 
  a) “A debt collector is not liable in any action brought under [the 
 FDCPA] if the debt collector shows by a preponderance of the  
 evidence that the violation was not intentional and resulted from a 
 bona fide error notwithstanding the maintenance of procedures 
 reasonably adapted to avoid any such error.” 15 U.S.C. §1692k
 (c). 

 
   b)  “No provision of this section imposing any liability shall 

  apply to any act done or omitted in good faith in conformity with            
                             any advisory opinion of the [Federal Trade] commission,      

  notwithstanding that after such act or omission has occurred,  
   such opinion is amended, rescinded or determined by judicial or     
                other authority to be invalid for any reason.”  15 U.S.C. §  

   1692 (e).  

 3.  Especially in troubled financial times, attorneys frequently take on the 
 role of debt collector on behalf of creditor clients.    

 
 4.  The prospect of personal liability under the FDCPA has these 
attorneys uniquely concerned about the Act’s prohibitions against: (1) 
making any “threat to take action that cannot legally be taken,” 15 
U.S.C. §1692e(5), or (2) the collection of any amount not “permitted by 
law.”  15 U.S.C. §1692f(1).  The specific concern is that they can be 
personally liable for  bringing and then losing a claim against a 
debtor.  Such concern has already spawned two U.S. Supreme Court 
cases.  

 
 5.  In Heintz v. Jenkins (1995), 514 U.S. 291, 292, the Court addressed 
the question of whether attorneys are “debt collectors” under the 
FDCPA. The Court determined that the FDCPA’s definition of “debt 
collector” includes lawyers who regularly, through litigation, attempt to 
collect consumer debts.  



3 

 6.  In Jerman v. Carlisle, McNellie, Rini, Kramer &  Ulrich, LPA (2010), 
130  S.Ct. 1605, the Court addressed the question of whether the 
bona fide error defense applies to a violation resulting from an attorney 
or other debtor collector’s mistaken interpretation of the legal 
requirements of the FDCPA.  

      
  a)  The bona fide error defense: immunizes a debt collector if it 
 can show by a preponderance of the evidence that the violation 
 was not intentional and resulted from a bona fide error 
 notwithstanding the maintenance of procedures reasonably 
 adapted to avoid any such error.   

 
   b)  However in Jerman, the Supreme Court held that the bona  

  fide error defense no longer extends to a debt collector’s legal  
   errors when interpreting the Fair Debt Collection Act.  

 7. Unresolved by the two Supreme Court decisions is the disputed 
 question of whether the bona fide error defense applies to a debt 
 collector’s misinterpretation of the legal requirements of laws other than 
 the FDCPA.  Compare Johnson v. Riddle (10th Cir. 2002), 305 F.3d 1107, 
 1121 (concluding that bona fide error defense applies where a debt 
 collector’s misinterpretation of a Utah dishonored check statute resulted in 
 a violation of FDCPA), with Picht v. Jon R. Hawks, Ltd. (8th Cir. 2001), 
 236 F.3d 446, 451-52 (stating that bona fide error defense does not 
 preclude FDCPA liability resulting from a creditor’s mistaken legal 
 interpretation of a Minnesota garnishment statute).  
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B.  The ethical dilemma for attorneys who regularly engage in debt collection, 
through litigation, was aptly described in Jerman.  

 
 1.  Justice Sotomoyer summarized the dissent’s position as follows:  

 
   a)  An attorney uncertain about what the FDCPA requires must  

  choose between, on the one hand, exposing herself to liability  
   and, on the other, resolving the legal ambiguity against her  
                client’s interest or advising the client to settle – even where there   
   is substantial legal authority for a position favoring the client. Id. 
   at 162.     

2.  A concurring opinion by Justice Breyer was even more direct about the 
ethical dilemma:  
 

  a)  Can those lawyers act in the best interests of their clients if  
 they face personal liability when they rely on good-faith 
 interpretations of the Act that are later rejected by a court?  Or will 
 that threat of personal liability lead them to do less than their best 
 for those clients?   Id. at 1625.  

 
  3.  The majority’s answer to these questions was for a lawyer to seek an 

 advisory opinion from the Federal Trade Commission and avail himself to 
 the other substantive affirmative defenses of the FDCPA.  Since the issue 
 was not addressed, no advice was provided for debt collection attorneys 
 who are called upon to interpret federal and state law other than the 
 FDCPA.  
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C.  Secondary Liability for Attorneys - Contribution and Indemnity Exposure 
Under the FDCPA.    

 

  1.  The FDCPA itself is silent on indemnity and contribution, and 
 courts considering whether to imply such an action have 
 consistently declined to do so under the logic that the FDCPA is a 
 comprehensive regulatory scheme leaving no room for a court to 
 infer a right to contribution or indemnification.  See, e.g., Irwin v. 
 Mascott (N.D. Cal. 2000), 94 F. Supp.2d 1052, 1059-60 (refusing to 
 imply cause of action for contribution or indemnity in FDCPA case. 

 

 

 2.  However, it should be noted that a defendant might be able to implead 
 other parties, including attorneys, if necessary under theories other than 
 contribution or indemnification.  For example, in a federal case out of 
 Minnesota, the court allowed for a Third Party Complaint to implead 
 another party based on causes of action relating to breach of contract and 
 negligence.  Fischbach v. Capital One Bank (USA) (D. Minn. Jan. 7, 
 2011), 2011 U.S. Dist. LEXIS 1679 (“Impleader under Rule 14 * * * does 
 not require identity of claims or that claims rest on the same theory. It 
 requires only that the liability of the third-party defendant be dependent on 
 the liability of the third-party plaintiff.” (citations omitted)).  But see Irwin v. 
 Mascott (N.D. Cal. 2000), 94 F. Supp. 2d 1052, 1060 (refusing to permit 
 Defendants to add third-party claims based on legal malpractice theories 
 because FDCPA preempts state regulation of attorneys and thus 
 Defendants could not seek indemnification from hired attorneys.)   
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 3.  Although it is clear that the FDCPA does not explicitly create a right to 
 indemnity, there is little authority regarding the availability of contractual 
 indemnity on an FDCPA claim.  It seems, however, that an agreement to 
 indemnify might be enforceable where FDCPA claims are involved.  For 
 example, a federal court in California stated in dicta that a debt collection 
 agency may have a cause of action for indemnity against its attorneys 
 under terms of an indemnification agreement in which they agreed not to 
 violate the FDCPA.  Newman v. Checkrite California, Inc. (E.D. Cal. 
 1995), 912 F. Supp. 1354. 

II.	  	  MORTGAGE	  CRISIS	  	  
A.  Subprime mortgages and the crash of the housing market have also lead 

to increased exposure for attorneys as debtors fall further behind on 
their payments and attempt to avoid default and foreclosure by 
refinancing their mortgage loans or bringing a lawsuit against the 
lending institution.   

B.  Lawyers are an integral part of the lending process, because they draft 
mortgage documents, and assist in collecting payments, and at times 
act as escrow agents.  Much of the litigation in this area centers around 
faulty mortgage loans, who owns the loans, and who has authority to 
collect on those loans.    



7 

  1.  Sheehy v. New Century Mortg. Corp. (E.D.N.Y. 2010), 690 F. 
  Supp. 2d 51, 54-55: Plaintiff brought an action, naming both her 
  former attorney and the attorney of a lender as defendants,  
  claiming fraud, breach of fiduciary duty, and violations of state  
  and federal law for alleged deceptive acts and practices in  
  connection with the purchase of real property.  Plaintiff’s claim  
  centered around attorneys’ preparation of statements and other 
  documents used in the transaction.   Although the lender’s  
  attorney asserted that he could not be liable for breaching a  
  fiduciary duty to plaintiff, the Court found that his involvement in 
  the transaction was sufficient for plaintiff to recover on the theory 
  that he aided and abetted a fraud and a breach of fiduciary duty. 

 

  2.  Breinholt v. Aegis Wholesale Corp. (D. Idaho Aug. 12, 2011), 
  2011 U.S. Dist. LEXIS 90347: Plaintiff homeowners brought suit 
  against various parties relating to a non-judicial foreclosure  
  proceeding, including the attorneys for the lending institution in  
  related state court proceedings. Plaintiffs named the attorneys  
  due to their involvement with other named defendants in assisting 
  in the “interference” with plaintiffs receiving access to the original 
  loan documents.  (The attorneys were granted, dismissal because 
  they merely provided legal representation in the related state  
  court action and were not liable on any claim.     

  3.  The Ohio Attorney General recently sought legal recourse  
  against “mortgage rescue” companies.  These companies offer 
  to negotiate mortgage modifications for homeowners facing  
  foreclosure.  The Attorney General accuses them of failing to  
  provide the services promised and defrauding homeowners in  
  the process.  Attorneys and their law firms have also been  
  implicated for their involvement in these arrangements. 

C.  Sometimes, lawyers representing debtors are also brought into the 
litigation:   

  1.  In one interesting case, Farmers Bank of Willards v. Becker  
  (Del. Super. Ct.), 2011 Del. Super. LEXIS 377, a Bank  
  successfully brought suit against the attorney of a debtor.  The  
  attorney helped the debtor obtain a revolving line of credit with  
  the Bank.  The debtor subsequently defaulted on his payments, 
  and the Bank claimed that the attorney was obligated to inform  
  the Bank of the debtor’s outstanding federal tax lien on the real 
  property that was used as collateral.  The Court found that the  
  attorneys owed the Bank a duty as a matter of law.  
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  2.  The California attorney general recently brought suit against  
 three law firms accusing them of sending 2 million deceptive  
 pieces of mail in California and at least 17 other states and using  
 misleading advertising and telemarketing practices to entice  
 desperate homeowners to believe that they could sue mortgage 
 lenders and stop foreclosures. (California attorney general sues 
 lawyers in alleged mortgage scam, CNN.com.)   

 

D.  Real Estate Settlement Procedures Act (RESPA)  

  1.  Generally  

   a)  RESPA is a consumer protection statute that was first  
  passed in 1974. One of its main objectives was to help  
   consumers become better shoppers for real estate settlement  
               (closing) services. Another aim was to eliminate kickbacks and  
   referral fees that add unnecessary costs to settlement services. 

   b)  RESPA requires that certain disclosures be made to  
  borrowers at various points in time. Some of these disclosures  
   specify the costs associated with the settlement, delineate lender 
  servicing and escrow account policies, and explain the business 
   relationship between settlement service providers.      

 2.  Attorneys who handle various aspects of real estate transactions, 
 whether closings, foreclosure proceedings, or refinancing, have been sued 
 in conjunction with lending institutions where RESPA violations are 
 alleged: 

  a)  Wittenberg v. First Indep. Mortg. Co. (N.D. W. Va. Apr. 11,  
  2011), 2011 U.S. Dist. LEXIS 39310: Plaintiff sued the closing  
  attorney (along with various other parties) under RESPA for  
  failure to preserve a promissory note in a case relating to the  
  refinancing of a mortgage.  The Court dismissed the attorney  
  because his failure to preserve the note was not causally related 
  to any harm suffered by Plaintiff.   

  b)  Drew v. Kemp-Brooks (E.D. Mich. July 21, 2011), 2011 U.S. 
  Dist. LEXIS 79402: Plaintiff brought suit against a bank and the 
  attorney who handled the foreclosure on the Property on behalf 
  of the bank, based on RESPA violations.  Plaintiff alleged that the 
  deed contained fraudulent misrepresentations and that the  
  attorney either prepared it or had knowledge of the   
  misrepresentations contained therein.  (The Court ultimately  
  granted the attorney’s motion for summary judgment because an 
  “attorney owes no duty of care to an adversary.”)  
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  c)  Golliday v. Chase Home Fin., LLC (W.D. Mich. Aug. 23, 2011), 
  2011 U.S. Dist. LEXIS 105379: After plaintiffs defaulted on a  
  promissory note secured by a mortgage, a law firm began  
  proceedings on behalf of Chase Home Finance, LLC to foreclose 
  the mortgage.  Plaintiff homeowners filed a lawsuit under RESPA 
  against the lender and its attorney based on their handling of the 
  foreclosure.   

 3.  Affiliated Business Relationships  

  a)  RESPA does not prohibit affiliated business arrangements so 
  long as certain disclosures of the arrangement are made  

   (1) For example, 24 C.F.R. 3500.15(b)(ii): “Whenever an 
   attorney or law firm requires a client to use a particular 
   title insurance agent, the attorney or law firm shall  
   provide the disclosures no later than the time the  
   attorney or law firm is engaged by the client.”  

  b)  Attorneys can, however, be held liable for creating or  
  participating in these joint ventures under circumstances similar 
  to cases discussed above  

E.  Mortgage Rescue Scams—the “Sale Leaseback”  

  1.  This situation occurs when a party attempts to “rescue” bankruptcy 
 debtors from a foreclosure but is actually trying to defraud them.   

  2.  An attorney involved in such a transaction could be held liable if 
 he or she does not verify the documents and perform due diligence, 
 even if there is no evidence that the attorney was actively 
 participating in the fraud. 

  3.  O’Brien v. Cleveland (B.N.J. 2010), 423 B.R. 477: This case found the 
 attorney for the main defendant jointly liable for the debtor’s damages 
 under legal malpractice as well as a civil conspiracy theory.  

   a)  The attorney was found to be jointly liable for the actions of  
  his client even though there was no evidence that he colluded   
 with his client. 

   b)  The Court held that the attorney had an ethical obligation to 
  prepare accurate closing statements.   
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III.	  	  ESTATE	  PLANNING	  
A.  Attorneys are expected to provide sophisticated estate planning 
strategies to maximize assets and minimize taxes.  Because many 
attorneys who provide estate planning advice (i.e., simple wills) are not 
specialists in the field, but do so as a “side-practice,” estate planning 
mishaps are inevitable.  This is compounded by the sometimes 
unrealistic expectations of clients and disappointed beneficiaries.    

B.  Privity Requirements  

  1.  General Rule: an attorney may not be held liable by third parties as a 
 result of having performed services on behalf of a client, in good faith, 
 unless the third party is in privity with the client of the attorney. 

  2.  In Ohio, because of the strict privity rule, third parties, including intended 
 beneficiaries, are precluded from bringing a malpractice suit against an 
 attorney.  See Shoemaker v. Gindlesberger (2008), 118 Ohio St. 3d 226, 
 231 (“[A] beneficiary of a decedent’s will may not maintain a negligence 
 action against an attorney for the preparation of a deed that results in 
 increased tax liability for the estate.”).  

  3.  Johnson v. Hart (Va. 2010), 692 S.E.2d 239: Johnson, the sole 
 testamentary beneficiary and Executrix of her mother’s estate, hired Hart to 
 serve as an estate lawyer.  Johnson then sued Hart in her individual 
 capacity, claiming that because of Hart’s malpractice, she was removed 
 from her position as the Executrix and suffered a pecuniary loss.  Virginia 
 law prohibits the assignment of a legal malpractice claim, and also 
 precludes a testamentary beneficiary from maintaining, in her own name, a 
 legal malpractice claim against an attorney with whom an attorney-client 
 relationship never existed.   
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C.  Exceptions to Privity  

  1.  Intended Beneficiaries and Vested Interests: Most states have allowed 
 for suits to proceed even where strict privity requirements are not met if the 
 plaintiff is an intended beneficiary  

   a)  The Restatement (Third) of the Law Governing Lawyers§51: 
  provides that a lawyer owes a duty of care to a non-client in   
   intended third party beneficiary situations.  Most courts have  
                followed this more liberal approach to the privity requirement,  
                choosing to permit malpractice suits on behalf of non-clients  

 b)  Examples: 

  (1)  Spence v. Wingate (S.C. 2010), 385 S.C. 316: Attorney  
  represented wife initially, but then subsequently represented the 
  Estate of her late husband.  When insurance policy proceeds  
  were not paid out exclusively to the wife, she sued the attorney 
  alleging breach of fiduciary duty.  The Court found that there was 
  a genuine issue of material fact as to whether the attorney  
  breached a fiduciary duty to the wife because of the former  
  attorney-client relationship and the fact that she was an intended 
  beneficiary of the insurance policy.  

  (2)  Perez v. Stern (Neb. 2010), 777 N.W.2d 545: Wife, as  
  personal representative of husband’s estate, hired attorney to  
  prosecute wrongful death claim against persons alleged to be  
  responsible for husband’s death. The attorney failed to timely  
  perfect service of her complaint and the case was dismissed.   
  She then filed malpractice lawsuit on her behalf and behalf of her 
  sons.  The court found that the sons could maintain a suit for  
  malpractice even though they did not retain the attorney.  The  
  court recognized where a third party is a direct beneficiary of the 
  attorney’s retention, a court may find that the attorney owes a  
  duty to a third party. In this case, the sons were the direct and  
  Intended beneficiaries of the wrongful death action and the  
  attorney was aware of the mother’s intent that the action would 
  benefit the children.   
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  c)  Vested Interests: Some states make a distinction based on 
  whether the beneficiary’s interest was vested or not at the time 
  of an attorney’s representation. 

   (1)  In Simon v. Zipperstein (1987), 32 Ohio St.3d 74, 
   the Supreme Court of Ohio held that the beneficiary of 
   a will whose interest had not vested lacked privity to 
   bring a legal malpractice action in the drafting of the 
   will.  See also Bohan v. Dennis C. Jackson Co. 
   (2010), 188 Ohio App. 3d 446, 450 (“Without a vested 
   interest in the trust, Bohan was not in privity with the 
   firm and thus could not prove an essential element of 
   a legal malpractice claim.”)  

 2.  Fraud and/or Bad Faith  

  a)  As a general rule, even in those states requiring strict privity, 
  lawsuits may be maintained on behalf of non-clients where  
               malice can be demonstrated.  A duty to a non-client arises if the 
  complaining party can show there was fraud or collusion on the 
  part of the attorney.  Farmers Bank of Willards v. Becker (Del.  
                Super. Ct. Aug. 19, 2011), 2011 Del. Super. LEXIS 377  
                (quotation omitted). 

  b)  However, most courts require a higher pleading standard to 
  sustain such a claim: “Ohio courts require much more than a  
               bald assertion of ‘malice’ to state a tort claim against another  
               party's attorney because the obligation of an attorney is to direct 
  his attention to the needs of the client, not to the needs of a third 
  party not in privity with the client.”  Freshwater v. Mount Vernon 
  City Sch. Dist. Bd. of Educ. (S.D. Ohio), No.: 2:09-cv-464, 2010 
  U.S. Dist. LEXIS 34715.   
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IV.	  	  INVESTMENT	  AND	  “MISSING	  
MONEY”	  LITIGATION	  	  

A.  Faulty Investments  

 1.  Attorneys have also been pulled into litigation relating to failed 
 investments.  Litigation often centers on negligence, breach of 
 fiduciary duties, and fraud/misrepresentation  

 2.  This type of litigation increases where large-scale, highly-publicized 
 scandals, such as the Madoff ponzi-scheme, are prevalent.  Thus, where 
 money is lost, whether because of investments in corrupt hedge funds or 
 because of the struggling economy, those associated with said 
 transactions, including attorneys who provided advice or drafted 
 agreements, are subject to increased lawsuits. 

  a)  For instance, a putative class action was brought by five  
  individuals on behalf of themselves and all others who invested 
  in a fraudulent real estate investment firm that perpetrated a  
  Ponzi scheme.  Plaintiffs sued three outside lawyers and their  
  respective law firms who allegedly aided and abetted the fraud  
               and breach of fiduciary duty to investors.  While two law firms  
  were dismissed, the Court ruled that there were strong enough  
                inferences that the third law firm knowingly participated in and  
  substantially assisted in the investment firm’s breach of fiduciary 
  duty owed to plaintiffs.  Hightower v. Cohen (E.D.N.Y. Sept. 30, 
  2009), 2009 U.S. Dist. LEXIS 130847, 1-2. 
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   b)  Hunter v. Citibank, N.A. (N.D. Cal. Feb. 3, 2010), 2010 U.S.  
               Dist. LEXIS 61912: Plaintiffs asserted various claims relating to 
               the operation of a Ponzi scheme, alleging that the “plan required 
               the participation of banks, ‘hard money’ lenders, and lawyers  
               who actively assisted . . . in committing these crimes, aiding and 
  abetting [breaches] of fiduciary duties owed to Plaintiffs.”  The  
               Court found that the lawyers involved in managing the  
                investment funds could be liable for conversion as well as aiding 
  and abetting breach of fiduciary duties.  

B.  Claims of Fraud/Misrepresentation   

  1.  With the ever-evolving and essential role of attorneys in drafting 
 contracts or disclosure statements relating to sales of securities, 
 attorneys will likely find themselves in the middle of litigation based on 
 decisions made by investors.    

 

 2.  Private causes of action for fraud/misrepresentation made in  
 conjunction with sale of securities exist under federal law and SEC Rule 
 10b-5, where investors rely upon the statements or representations made.  
 See Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, Inc. (2008),, 552 
 U.S. 148.  If the alleged fraud is based on disclosure statements drafted 
 by attorney the attorney can be sued. 

  a)  Clayton v. Heartland Res., Inc. (W.D. Ky. Nov. 16, 2010),  
  2010 U.S. Dist. LEXIS 123654: Plaintiff investors sued an  
  experienced securities lawyer, who represented and advised a  
  gas company concerning the issuance of securities. The  
  attorney’s services for the company included drafting and  
  reviewing private placement memorandums (PPMs) as well as  
  making himself available to speak with prospective investors,  
  should they have any questions.  Investors sued the attorney  
  when he misrepresented or omitted information contained within 
  the PPMs.   
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 3.  Even those states that bar an action for negligence against a lawyer 
 by a plaintiff who is not in privity with the client would not apply the rule to 
 claims of fraud/misrepresentation. 

 4.  Misappropriation claims can also arise in various other contexts.  For 
 example, in a divorce dispute, the ex-husband filed a lawsuit against his 
 ex-wife and her attorney for misappropriating over $ 1,000,000, including 
 funds that were disputed in the divorce.  Wilson v. Wilson (Tex. App. 
 Houston 1st Dist.), 2010 Tex. App. LEXIS 4856.  

V.	  	  EXPOSURE	  OF	  SUCCESSOR/
PREDECESSOR	  COUNSEL	  	  

A.  Attorneys may also find themselves brought into litigation based on 
claims for malpractice relating to their actions and/or omissions in their 
capacity as prior or subsequent counsel.  Sometimes, an attorney sued 
for malpractice will bring these other attorneys into the lawsuit for 
purposes of placing blame and/or seeking contribution and indemnity.    
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 B.  Examples  

  1.  Plaintiff sued an attorney for failure to record a mortgage.   
                Another firm, which was hired to institute foreclosure           
  proceedings on the mortgage, was then brought into the  
               litigation by the defendant attorney, alleging that the firm’s  
               actions contributed to the damages sustained by plaintiff.  The  
               subsequent firm argued that they were only retained to  
               commence a foreclosure action and should not be liable for the 
  attorney’s original malpractice, but the court found that the Firm 
  might be liable for damages based on its own acts/omissions in 
  handling the subsequent foreclosure. U.S. Bank N.A. v Stein 
   (N.Y. Sup. Ct. 2011), 2011 N.Y. Misc. LEXIS 2622. 

  2.  Plaintiff attempted to purchase a then-mostly unbuilt  
               condominium project. Plaintiff subsequently sued its attorney      
               (Tuttle) for failing to ensure that plaintiff’s deposit monies and   
               advances were secured before the transaction fell through.   
               Plaintiff eventually retained another attorney, Mancinelli, who   
  had represented the plaintiff in an attempt to recoup the original 
  loss created by Tuttle’s oversight.  Finally, Plaintiff hired a third  
               attorney to sue Tuttle, and Tuttle filed a third-party complaint  
               seeking contribution against Mancelli. (Contribution was  
               ultimately unavailable because the attorney’s were not deemed 
  “joint tortfeasors.”) Cherry Hill Manor Assocs. v. Faugno (2004), 
  182 N.J. 64.  

VI.	  	  SUITS	  BY	  TRUSTEES	  AND	  
RECEIVERS	  	  

A.  Generally  

 1.  In an ailing economy, there are several realities of which attorneys 
 who represent corporate entities should be concerned. 
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  a)  First, the number of corporate entities for which receivers,  
               bankruptcy and other fiduciaries are being appointed is high.   
               Court-appointed fiduciaries are accountable for reducing the  
                liabilities, and maximizing the assets, of a troubled entity.   
                Considerations such as long-term business relationships and  
                friendships are secondary and irrelevant to this task. 

 
  b)  Second, the same economic conditions which have resulted 
  in increased court appointed fiduciaries have also made their  
               tasks more difficult.  In a poor economy, claims may be  
               prevalent, but viable pockets are in short supply. 

 
  c)  Third, the accountability of a court-appointed fiduciary for his 
  actions can be a powerful motivator.  If a claim supported by  
               existing law does not exist, such a duty may prompt a court-  
               appointed fiduciary to file a claim which is supported only by an 
  argument for the good faith extension, modification or reversal  
               of existing law, especially if such a tenuous claim is the only  
               asset possessed by a troubled entity. 

 2.  Given these realities, it is not surprising that many court-appointed 
 fiduciaries are suing former attorneys of troubled entities under legal 
 theories which have (1) been rejected by some courts, or (2) never 
 previously been tested by the courts.  Some courts have been receptive 
 to allowing such fiduciaries to assert claims against attorneys under these 
 circumstances. Cobalt Multifamily Investors I, LLC v. Arden (S.D.N.Y. 
 Sept. 9, 2010), 2010 U.S. Dist. LEXIS 102095 (noting that a receiver has 
 standing to assert legal malpractice and looting claims against law firm 
 defendants).  

 3.  In one case, a law firm was sued by a receiver of a defunct entity for 
 legal malpractice in advising that a document was not a security required 
 to be registered under the Securities Act.  While acknowledging that the 
 claim required only proof of negligence, the receiver argued that the sale 
 of an unregistered security was a strict liability offense.  
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B.  Federal Deposit Insurance Corporation Litigation  

 1.  The Federal Deposit Insurance Corporation (“FDIC”), as the 
 conservator or receiver of a failed bank, succeeds “to all rights, titles, 
 powers, and privileges” of the bank and its shareholders, officers and 
 directors.  12 U.S.C. § 1821(d)(A)(i).  

 2.  Such rights include professional liability claims against the bank’s 
 attorneys.  

 3.  Common claims being asserted by the FDIC in the latest wave of bank 
 failures occasioned by the economic downturn are so called “gatekeeper” 
 claims.  

  a)  These claims relate to loan transactions in which a bank was 
  represented by legal counsel whose responsibilities included  
  looking for and advising the bank regarding infirmities or red  
  flags which affected the legal or financial viability of the loan. 

  b)  Typically, the FDIC identifies a red flag which should have  
  alerted the attorney that the loan transaction was fraudulent or  
  otherwise problematic.  

VII.	  	  THE	  RISE	  OF	  CIVIL	  CONSPIRACY	  
AND	  NEGLIGENT	  MISREPRESENTATION	  

AND	  CLAIMS	  	  
A.  Civil Conspiracy  

 1.  Generally  

  a)  “The elements of an action for civil conspiracy are the 
  formation and operation of the conspiracy and damage 
  resulting to plaintiff from an act or acts done in furtherance of 
  the common design.  In such an action the major significance 
  of the conspiracy lies in the fact that it renders each  
  participant in the wrongful act responsible as a joint tortfeasor 
  for all damages ensuing from the wrong, irrespective of 
  whether or not he was a direct actor and regardless of the 
  degree of his activity.” Applied Equipment Corp. v. Litton 
  Saudi Arabia Ltd. (1994), 7 Cal. 4th 503, 511 (citation  
  omitted).  
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 2.  Civil Conspiracy Trend  

  a)  Many of the cases previously discussed included claims of  
                civil conspiracy against attorneys.  These claims are becoming 
  increasingly more popular, in large part because such causes of 
  action do not require privity with the attorney.  In addition, these 
  claims are far-reaching because an attorney may be implicated 
  in a civil conspiracy claim without having had any contact or  
                interaction with the party asserting the claim.  

  b)  Examples:  

   (1)  514 Broadway Inv. Trust v. Rapoza (D.R.I. Sept. 7, 
   2011), 2011 U.S. Dist. LEXIS 100824: Plaintiff alleged 
   that an attorney worked together with other defendants 
   to intentionally misrepresent information, such as the  
                value of collateral and financial solvency of the  
                 borrower, to Plaintiff with the intent to induce Plaintiff to 
   enter into a loan transaction.  The Court noted that the 
   circumstances (i.e., the significant, long-standing  
                 relationship between the attorney and other defendants 
   and prior fraudulent and criminal transactions involving 
   those parties) were enough to implicate the attorney in 
   the conspiracy. 
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   (2)  There are many other recent cases involving 
   similar claims against attorneys: Wiatt v. Winston & 
   Strawn, LLP (D.N.J. June 24, 2011), 2011 U.S. Dist. 
   LEXIS 68827; Patton Boggs, LLP v. Chevron Corp. 
   (D.D.C. Aug. 8, 2011), 2011 U.S. Dist. LEXIS 87261; 
   Bridgewater v. Bankson (N.D. Cal. Feb. 26, 2010), 
   2010 U.S. Dist. LEXIS 24669; Lauter v. Anoufrieva 
   (C.D. Cal. July 14, 2010), 2010 U.S. Dist. LEXIS 
   97069; Fed. Land Bank Ass'n of S. Ala. v. H&H 
   Worldwide Fin. Serv., Inc. (5th Cir. Tex. 2009), 354 
   Fed. Appx. 85; CSX Transp., Inc. v. Gilkison (N.D. W. 
   Va. Feb. 19, 2009), 2009 U.S. Dist. LEXIS 12948; 
   Proctor v. Metro. Money Store Corp (D. Md. 2009), 645 
   F. Supp. 2d 464, 471; Evans v. Chichester Sch. Dist. 
   (E.D. Pa. 2008), 533 F. Supp. 2d 523; Paloian v. 
   Greenfield (Bankr. N.D. Ill. 2008), 397 B.R. 891.  

 

B.  Negligent Misrepresentation Claims  

 1.  Generally  

  a)  The elements of a negligent misrepresentation claim are: 
  “(1) a misrepresentation of a past or existing material fact, (2)  
                 without reasonable ground for believing it to be true, (3) with the 
  intent to induce another’s reliance on the fact misrepresented,  
                (4) justifiable reliance on the misrepresentation, and (5)  
                resulting damages.” Nat’l Union Fire Ins. Co. v. Cambridge  
                Integrated Servs. Group, Inc. (2009), 171 Cal. App. 4th 35, 50.  
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 2.  Negligent Misrepresentation Trend:  

  a)  Like civil conspiracy, plaintiffs have begun to rely on  
               negligent misrepresentation claims to avoid the privity   
               requirement for claims against attorneys.  Negligent   
               misrepresentation claims can be asserted in a variety of  
               contexts, especially where an attorney makes statements that  
               third parties rely upon:  

   (1)  Under the Restatement (2d) of Torts § 552, 
   negligent misrepresentation applies to:  “One who, in 
   the course of his business, profession, or employment, 
   or in any transaction in which he has a pecuniary 
   interest, supplies false information for the guidance of 
   others in their business transactions, is subject to 
   liability for the pecuniary loss caused to them, by their 
   justifiable reliance upon the information, if he fails to 
   exercise reasonable care or competence in obtaining 
   or communicating the information.”  

   (2)  Liability under § 522 is limited to situations in 
   which the attorney providing the information is aware 
   of the non-client and intends that the non-client rely on 
   the information.  

 b)  Examples  

  (1)  States such as Texas Permit Negligent Misrepresentation  
  Claims by Non-Clients  

   (a)  In Texas, an absence of an attorney-client  
   relationship does not preclude a non-client from suing a 
   lawyer for negligent misrepresentation under § 552 of  
                the Restatement (2d) of Torts.  McCamish, Martin,  
   Brown & Loeffler v. F.E. Appling Interests (Tex. 1999),  
                991 S.W.2d 787.  

   (b)  In recognizing negligent misrepresentation claims, 
   the Texas Supreme Court noted that other jurisdictions 
   have held attorneys liable to non-clients for   
   misrepresenting information in opinion letters, warranty 
   deeds, title certificates, offering statements, offering  
   memoranda, placement memoranda, and annual  
   reports. F.E. Appling Interests, 991 S.W.2d at 793.  
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   (c)  Most claims for negligent misrepresentation against 
   a lawyer, however, have failed based on a lack of 
   privity and/or justifiable reliance. See Valls v. Johanson 
   & Fairless, L.L.P. (Tex.App.—Houston 2010), 314 
   S.W.3d 624, 635  (a party may not justifiably rely on an 
   opposing attorney’s statements made in an adversarial 
   setting, such as litigation, or made during settlement 
   negotiations); Kastner v. Jenkens v. Gilchrist, P.C. 
   (Tex.App.—Dallas 2007), 231 S.W.3d 571, 577-78 (no 
   evidence the attorney for partnership and general 
   partner, who forwarded a copy of the partnership 
   agreement to a limited partner, made any   
                              representations or opinions on the validity of the 
    agreement).  

   (d)  However, courts in Texas have recognized that a 
   lawyer can be liable for statements made to non-
   clients during the formation of a company, when all 
   persons were working toward the same goal of a 
   successful business venture. McMahan v. Greenwood 
   (Tex.App.—Houston 2003), 108 S.W.3d 467, 497; see 
   also J.M.K 6, Inc. v. Gregg & Gregg, P.C. (Tex.App.—
   Houston 2006), 192 S.W.3d 189, 193 (statement in a 
   telephone conference that legal requirements were 
   met to proceed with a joint venture was sufficient to 
   defeat summary judgment).  
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  (2)  Other states have refused to permit negligent     
  misrepresentation claims against attorneys in the absence of 
  privity  

   (a)  Fields v. Walpole (D. Md. July 6, 2011), 2011 U.S. 
   Dist. LEXIS 72386 (finding that negligent 
   misrepresentation claims against attorney fail because 
                plaintiff was neither a client nor an intended 
   beneficiary)  


